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♦ A written Medicare policy, article 
or approved coding guideline 
exists 

The second form of RAC audit is a 
complex review, which includes a 
request and review of the medical 
documentation.  During the review 
process, an RN or therapist will be 
required to review the record for 
medical necessity and a certified 
coder will be required to determine 
if the claim was correctly coded.  
Remember the following if your 
practice receives a request for 
medical records: 
♦ The RAC contractor is required 

to explain the "good cause" for 
reopening a claim, i.e. OIG re-
port findings, data analysis find-
ings, comparative billing analy-
sis, etc. 

♦ If the RAC auditor comes to the 
office and requests to inspect 
the records, the practice does 
not have to allow them on-site, 
and the Contractor cannot make 
a determination of overpayment 
based on the fact that they were 
not allowed on-site, but must 
instead, follow-up with a written 
request for the medical records. 

♦ The provider will have 45 days 
to respond to the request for 
medical records.  If they do not 
respond within this time frame, 
the RAC contractor will be al-
lowed to determine that the 
claim was overpaid after making  

CMS has developed a phase-in 
strategy for RAC audits and they 
have already begun in a number 
of states.  In 2010, this will expand 
to include all 50 states.  The onset 
of these audits has increased fear 
and worry in the provider commu-
nity.  However, we believe the 
best offense is to educate health-
care providers and their staff 
about RAC audits, and inform 
them how to prepare for a poten-
tial RAC audit. 

THE FACTS 
The purpose of the RAC audits is 
to identify both overpayments and 
underpayments, collect or refund 
any identified incorrect payments, 
and help avoid the same type of 
errors going forward.  RAC con-
tractors will receive payment on a 
contingency basis, based on their 
findings, on both overpayments 
and underpayments.  CMS has 
defined areas where the RAC 
contractor may audit for im-
proper payments, which in-
clude: 
♦ Incorrect Payment Amounts 

(based on the published CMS 
fee schedule) 

♦ Non-Covered Services, includ-
ing Medical Necessity 

♦ Incorrectly Coded Services (This 
includes DRGs) 

♦ Duplicate Services 

It is important to note that the 

RAC auditors are excluded from 
pursuing improper payments in 
some cases.  While not limited 
to the list below, here are some 
of the exclusions: 
♦ Claims that are 3 years past the 

date of initial determination (this 
date is defined as the claim paid 
date.) 

♦ Any claim paid prior to October 
1, 2007. 

♦ Claims on Prepayment Review- 
RAC auditors may only identify 
incorrect payments using post 
payment review. 

RAC contractors may not review 
claims already under review by 
another CMS entity or law en-
forcement agency.  To ensure this, 
a master table will be maintained 
listing excluded providers and 
claims that the RAC contractor 
must check before initiating an au-
dit.  In addition, any claim that has 
been previously reviewed, includ-
ing appealed claims are excluded 
from audit. 

There will be two types of RAC 
audits, an automated review and a 
complex review. 

In the automated review, there 
is no review of the medical re-
cord and it is limited to cover-
age/coding determinations that 
include both the following: 
♦ A certainty that the service was 

incorrectly coded or was not a 
covered service 
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2. Pay the balance by check. 

3. Allow the balance to be paid by offsetting future 
payments. 

4. File appropriate paperwork to arrange a payment 
plan. 

5. Propose a settlement amount.  The RAC contrac-
tor does not have the authority to negotiate a set-
tlement but they will forward the request to CMS.  
It is important to note that specific documentation 
will be required and if the amount is over $100K 
the request must include a completed Claims Col-
lection Litigation Report. 

If you do receive a RAC Medical Record Request 
be sure to do the following: 
1. Register with your RAC contractor and inform them 

who the contact person is in the office and the ad-
dress of where Medical Record requests should be 
sent. 

2. Send records by certified, return receipt mail to 
ensure that they are received within the 45 day 
time frame. 

3. If you have questions, you may contact the RAC 
contractor.  Check their web site for their customer 
service phone numbers and call. 

If you receive an unfavorable determination and 
you disagree with the findings, take the following 
steps: 
1. Notify the RAC contractor, in writing, that you dis-

agree with their findings and why. 

2. Begin the appropriate appeals process, making 
sure to file within the specified time frames, and 
monitoring closely that your CMS contractor ad-
heres to their time frames for response. 

If you agree with the findings and need to refund 
overpayments, review your options for repayment 
and follow the appropriate steps. 
 

one additional contact for the records. 

♦ There is a limit on the number of medical record 
requests that can be made, based on the type of 
provider (Facility, Physician, DME, Lab, Outpatient 
facility) and the size of the practice. 

RAC auditors have 60 days in which to complete 
their complex reviews and may only extend that with 
a waiver granted by CMS. 

If an automated review has been performed, the 
RAC contractor is only responsible for notifying the 
provider in the event an overpayment occurred and 
is required to include which coverage, coding, or 
payment policy was not met. 

On complex reviews, the RAC contractor is responsi-
ble for responding on each review completed for both 
positive and negative results, and in the case of a 
negative finding they must include what policy the 
denial is based on. 

There are three primary reasons for a negative 
determination: 

1. It is a non-covered service (including but not lim-
ited to, excluded service, not medically reasonable, 
an experimental service, too frequent a service, 
etc.). 

2. The service was incorrectly coded or fails to meet 
National and Local Coverage Determinations. 

3. Was incorrectly paid, either due to being a dupli-
cate payment, paid at an incorrect rate, or was 
subject to multiple procedure reimbursement. 

However, the RAC contractor is prohibited from mak-
ing denials based on minor omissions such as miss-
ing dates or signatures. 

On full denials, the RAC contractor will request the 
amount of overpayment on behalf of the appropriate 
CMS intermediary.  On partial denials, if a portion of 
the claim is payable, the claim will first be reproc-
essed by CMS, and only the difference will be re-
quested back. 

If a determination of overpayment has been 
made, the provider has several options: 
1. If the practice disagrees with the findings, they can 

follow the normal appeal process, and recoupment 
will be delayed until the appeal process is com-
plete.  Please remember specific time frames will 
apply, and if lost on appeal, the balance due will be 
subject to interest. 

Continued from page 1 

RED FLAG RULES DELAYED AGAIN 
The FTC (Federal Trade Commission) has 
further delayed the compliance date of the 
Red Flags Rule until November 1, 2009. Go 
to the FTC’s Red Flags website, http://
www.ftc.gov/redflagsrule , to obtain informa-
tion on creating your practice’s compliance 
program. 
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PREPARATION- WHAT CAN YOU DO? 
In the current climate, it is important to take a proactive approach and we recommend the following actions: 

1. Identify areas of focus where your practice might be open to risk and look at previous targeted areas iden-
tified by RACs.  These can be found at the CMS website www.cms.hhs.gov/rac, under Demonstration find-
ings.  In addition, you can log on to the RAC contractor web sites (links to these can be found on the CMS 
web site) and look at their findings. 

2. Review the OIG reports and CERT reports to identify other areas of concerns.                                        
 OIG: www.oig.hhs.gov/reports.html CERT reports: www.cms.hhs.gov/cert 

3. Perform an external baseline chart audit by a reputable medical chart auditor to ensure correct coding and 
compliance issues are being met. 

4. Monitor claim denials to identify trends and patterns, and if appropriate appeal denials. 

5. Develop Corrective Action Plans for any errors identified and monitor compliance closely. 

6. Attend a CMS Provider Outreach program; look for one in your area to attend. 

Continued on page 6 

Medicare Payments Subject to Withholding Due to Federal Payment Levy Program 
Since October 1, 2008, CMS has been authorized to collect unpaid taxes for the IRS by offsetting your Medicare pay-
ments.  Starting October 1, 2009, CMS will also be authorized to collect non-tax debts owed to other Federal Agencies, 
i.e. educational loans, by offsetting your Medicare payments.  If you have questions regarding offsets due to a tax-
related debt, you must contact the IRS, and for non-tax debt, you must contact the Treasury Department’s Financial 
Management Service.  For complete details go to http://www.cms.hhs.gov/MLNMattersArticles/downloads/MM6228.pdf 
 
CMS Prepares for Flu Season 
CMS will be reimbursing for the H1N1 vaccine administration similar to the way they reimburse for the seasonal flu vac-
cine (for specifics, go to the FAQ section in the link below).  In addition, they have issued guidelines in the event of a 
pandemic flu outbreak.  For complete details go to http://www.cms.hhs.gov/Emergency/10_PandemicFlu.asp. 
 

In related news, effective October 1st, 2009 there will be a new ICD 9 code for the H1N1 virus, code 488.1.  The develop-
ment of this code, which normally would have been reviewed by March to be effective October 1st, was fast tracked once 
the virus was identified in April to enable the CDC to better monitor and track the H1N1 virus. 
 
Errors Will Not be Reimbursed 
Effective January 15, 2009, Medicare will no longer pay for services when a provider incorrectly performs a surgery or 
procedure on a patient.  These “Never Events” include: 1) the wrong surgery or invasive procedure performed on a pa-
tient, 2) a surgery or procedure performed on the wrong body part or 3) a surgery or procedure performed on the wrong 
patient.  The procedure or patient is considered incorrect if it does not match that patient’s correctly documented in-
formed consent.  Medicare will also not cover the hospitalizations or other services associated with the erroneous proce-
dure.  Complete details are located at: http://www.cms.hhs.gov/MLNMattersArticles/downloads/MM6405.pdf.   (Note: 
Effective August 15, 2009, Aetna is also no longer paying claims on Never Events.) 
 
ASC Payment Changes Enter Third Year 
CMS has been implementing a new payment system for Ambulatory Surgery Centers (ASCs) over a four year period.  
2010 is the third year of this implementation, with 75% of payments being based on the new payment system.  Further-
more, ASC’s will also be eligible for inflationary adjustments, which may increase payments.  See the July 1, 2009 fact 
sheet at http://www.cms.hhs.gov/apps/media/fact_sheets.asp for more details. 
 
Proposed Changes to the Physician Fee Schedule for 2010 Announced 
The annual fee adjustments, which are required by Medicare law, have been scheduled to be negative for the past sev-
eral years.  Congress prevented the reductions from taking effect for the years 2004-2009.  2010 is projected to have a 
rate reduction of 21.5%.  In addition, CMS has proposed that consultation codes will no longer be reimbursed, forcing 
providers to use the remaining E&M codes for those visits.  A final rule is expected by November 1, 2009.  See the July 
1, 2009 press release at http://www.cms.hhs.gov/apps/media/press_releases.asp for more details. 
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WILL CONSULT CODES BE ABOLISHED AS OF 1/1/10? 

# of  
Visits 

Office 
Visits 

Current  
Allowable 

With 6% 
Increase 

Office 
 Consults 

Current  
Allowable 

Variance     
$ Net Loss 

28 99201       $41.83  $44.34 99241  $55.02 $10.68  $299.04 

56 99202        $71.55 
       

$75.84 99242  $101.77 
       

$25.93  $1,452.08 

112 99203     $103.15 $109.34 99243  $139.53 $30.19  $3,381.28 

84 99204 $157.65 $167.11 99244  $204.78 
       

$37.67  $3,164.28 

55 99205     $198.38 $210.28 99245  $251.22 
       

$40.94  $2,251.70 

30 99212       $42.27  $44.81 99242  $101.77 
       

$56.96  $1,708.80 

60 99213       $68.80 $72.93 99243  $139.53 
       

$66.60  $3,996.00 

45 99214     $103.37 $109.57 99244  $204.78 $95.21  $4,284.45 

30 99215     $139.12 $147.47 99245  $251.22 
      

$103.75  $3,112.50 

     Total Estimated Loss  $23,650.13 

If the current proposed Medicare rule goes through, as of January 1, 2010, CMS will abolish the Consultation 
codes all together, except for the telehealth consultation "G" codes.  The targeted CPT codes 99241-99245 
(Office) and 99251-99255 (Hospital) are codes that have been on the OIG Hit List for many years, and are 
primarily used by specialist physicians, but in some cases are utilized by primary care physicians as well.  
CMS states that the abolishment of the Consultation codes will be done in a "budget neutral" fashion, neither 
decreasing nor increasing total expenditures.  They expect to realize this by including in the proposal an in-
crease in the reimbursements on the New Patient codes and Established Patient codes.  Currently the sug-
gested projection is that the office based E&M codes will increase 6% and the hospital E&M visits will in-
crease 2%.  We do not believe this will be enough to offset the loss of the consult codes for many specialties. 

Hall, Kistler & Company has prepared an analysis to illustrate how the loss of the Consult codes for a special-
ist physician might affect a physician’s revenue even if additional monies are allocated to the other E&M ser-
vices. 

The assumptions for this illustration are that a specialist who performs approximately 500 consults a 
year (10 per week) and has a normal distribution curve would see this result to their revenue with no 
increase to replacement E&M codes. 

2009 DC MEDICARE PAR/NON-FACILITY SETTING  

As you can see, with these assumptions, even with the proposed increase to the reimbursements for 
the New Patient and Established Patient codes, a specialist with these frequencies would experience 
a $23,650 loss to their top line for the same amount of work annually. 
We are publishing this information now before the final decision has been made to inform you about the pos-
sible loss of the Consultation codes and to encourage you to contact your political representatives, both in 
government as well as at your specialty societies, medical societies and the AMA to let them know that it is 
imperative that they consider this major change carefully and that they must increase the replacement codes 
to a correct payment level to avoid physicians losing money due to this change. 

Please do not hesitate to contact us if you have additional information we can share with our readers or if you 
have specific questions.  Contact Karen Brenneman, CPA, MT at 330-453-7633 ext. 123. 
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SUMMARY OF THE PROPOSED 2010 MEDICARE PHYSICIAN FEE SCHEDULE  
On July 13, 2009, CMS published 
the proposed 2010 Physician Fee 
Schedule in the Federal Register 
which includes proposed Medicare 
payment rates and policy 
changes.  They have also pub-
lished an impact chart which 
shows the effects of the proposed 
rule on each medical specialty, 
and a table which shows the ef-
fects on selected HCPCS codes. 

Payments to Physicians Fee 
Schedule (PFS) 
♦ CMS is proposing an increase in 

payment for the Initial Preventa-
tive Physical Examination 
(IPPE), “Welcome to Medicare” 
exam, beginning January 1, 
2010.  The current code G0344 
has a work RVU of 1.34 and the 
new code G0402 will be given a 
work RVU of 2.30. 

♦ Updates and revisions to the 
work, practice expense and mal-
practice RVU’s will impact vari-
ous specialties, some positively, 
others negatively.  Among the 
winners, with the following esti-
mated increases are: 

♦ Ophthalmology +11% 

♦ Physical/Occupational Ther-
apy +10% 

♦ Family Practice and Geriat-
rics +8% 

♦ The losers, with the following 
estimated cuts: 
♦ Diagnostic Testing Facilities 

-24% 

♦ Radiation Oncology  -19% 

♦ Nuclear Medicine -13% 

♦ CMS is proposing to redefine 
“Physicians’ Services” to re-
move the physician-
administered drugs component 
from the SGR (sustainable 
growth rate) formula.  This pro-
posal would remove drugs for  

the SGR calculations beginning in 
2010.  This will not affect the 
21.5% decrease for 2010, but 
rather would reduce the number of 
years providers would experience 
further decreases.  (At press time, 
this issue continues to be strongly 
debated). 

PQRI 
♦ The incentive payment for 2010 

will be equal to 2% of the esti-
mated total allowed charges of 
all covered professional ser-
vices provided during the report-
ing period for successful partici-
pants. 

♦ Group practices, defined as 200 
or more individual eligible pro-
fessionals who have reassigned 
billing rights to the group TIN, 
will also be eligible to receive 
the 2.0% incentive payment.  
Interested groups will be re-
quired to submit a self nomina-
tion letter to CMS.  The Physi-
cians participating in the group 
practice reporting option will not 
be eligible to participate sepa-
rately as an individual. 

♦ As long as the Electronic Health 
Record 2009 testing is accept-
able, CMS is proposing to ac-
cept data from a qualified EHR 
product along with the claims-
based and registry-based re-
porting mechanisms. 

♦ They are proposing to retire 7 of 
the 2009 PQRI measures and 
add 22 new measures.  For de-
tails go to http://
www.cms.hhs.gov/
PQRI/02_Spotlight.asp#TopOfP
age 

E-Prescribing 
♦ Even if your practice cannot 

qualify for PQRI, you may still 
be eligible for E-Prescribing in-
centives.  In 2010, the success-
ful E-Prescribers incentive pay-
ment will be 2%.  For complete  

details go to http://
www.cms.hhs.gov/ERXincentive/ 

Advanced Diagnostic Imaging 
Suppliers 
♦ Beginning January 1, 2012, 

CMS will only pay for TC ser-
vices to accredited suppliers 
including mobile units, physi-
cians’ offices, and independent 
diagnostic testing facilities that 
create the images.  This ac-
creditation requirement does not 
apply to the physician who inter-
prets the studies. 

♦ The accrediting organization will 
also have ongoing responsibili-
ties monitoring the supplier to 
ensure that they meet defined 
standards including maintaining 
a quality control program of the 
equipment that ensures both 
quality of the diagnostic images 
and that the equipment meets 
performance specifications.  In 
addition the accrediting agency 
will also ensure the supplier 
meets personnel safety stan-
dards. 

♦ Currently it is assumed that a 
physician uses this equipment 
about 50% of the available time.  
A recent survey showed that 
this equipment is being used 
more often resulting in a reduc-
tion of costs incurred by the pro-
vider in operating, maintaining 
and purchasing this equipment.  
Therefore, CMS is proposing 
that the utilization rate be 
changed to reflect the true 
costs. 

This newsletter is sent with  
compliments of  

Hall, Kistler & Company LLP.   
If you have any questions or need consulting, 
accounting or tax services please do not hesi-
tate to contact us at 330-453-7633. 
 
This newsletter is published for our clients and 
other interested persons.  Since this informa-
tion is of a technical nature, no final decisions 
should be made without first consulting our 
office.  
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Proposed Changes to the Physician Quality Reporting Initiative and E-Prescribing Incentive Program for 2010 
Announced 
Proposed changes for PQRI include the addition of reporting measures, the determination of qualification based on the 
group practice level (vs. the individual level), and the addition of electronic health record (EHR) reporting for certain 
PQRI measures.  Proposed changes regarding the reporting requirements for the e-prescribing incentive program are 
aimed at simplifying the process.  Remember, beginning in 2012, all e-prescribers must be deemed “successful elec-
tronic prescribers” in order to avoid penalties.  For more information on these changes, see the July 1, 2009 fact sheet at 
http://www.cms.hhs.gov/apps/media/fact_sheets.asp 

Physician Orders for Diagnostic Testing 
CERT errors resulting from the lack of documentation related to the ordering of diagnostic tests appear to be on the in-
crease.  Acceptable forms of communication orders to testing facilities include written orders signed by the provider, e-
mails, or telephone calls.  PLEASE NOTE: Telephone calls must be documented in the patient’s medical records by both 
parties.  It is important to include such orders with any medical record request.  Additional information can be found on 
the CMS Internet Only Manual:  PUB 100-2, Chapter 15, Section 80.6.1. 

New Billing Requirements for DMEPOS Suppliers 
Effective January 4, 2010, DMEPOS suppliers can only bill for services that are ordered by an eligible provider who is 
enrolled in the Provider Enrollment, Chain and Ownership System (PECOS).  Claims submitted must contain the order-
ing provider’s name and National Provider Identifier (NPI).  The ordering provider’s eligibility will be verified in PECOS 
before a claim is paid.  Orders must also be fully documented in the patient’s medical record.  Providers can verify their 
enrollment in PECOS at http://www.cms.hhs.gov/MedicareProviderSupEnroll/04_InternetbasedPECOS.asp 

New Disclosure Requirements for Physician-Owned Hospitals 
Effective June 9, 2009, hospitals that are physician owned are required to disclose the names of the physician owners to 
their patients.  Furthermore, physicians who refer patients to a hospital in which they hold an interest (either ownership 
or investment) must disclose that interest to their patients.  Immediate family members of the physicians who also hold 
such interests must be disclosed as well. 

OIG 
OIG’s semiannual report listed expected recoveries at $2.4 billion for the first half of the fiscal year.  The recoveries 
came from a variety of sources, including four states. 

As a result of concerns over improper service billing by non-physicians, the OIG has requested that CMS review its inci-
dent-to policies.  The OIG is seeking revisions to the policies that will help to ensure that services are only performed (or 
personally supervised) by licensed physicians and that a modifier be used to identify those services that are supervised.  
It is also requesting that CMS take action against claims that are billed incorrectly. 

The OIG is also recommending that CMS take steps to address the appropriate billing for chemotherapy administration 
services.  Findings have shown that payments have been made for such services on days when no drugs (or non-
qualifying drugs) were billed.  The report is titled “Medicare Part B Chemotherapy Administration:  Payment and Policy” 
and is available on the OIG website (www.oig.hhs.gov). 
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